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ANNUAL MEETING 
BROOKLYN BAR ASSOCIATION 


WEDNESDAY EVENING, MAY 10th, 1950 
Meeting 8:00 P. M. 


123 REMSEN STREET 
BROOKLYN, NEW YORK 


NO FURTHER NOTICE OF THIS MEETING WILL BE GIVEN 


Program of Meeting 


: The CoMMITTEE ON Memortiats of which Mr. Harry SAnp is 
Chairman will present a memorial for A. Harry Weissman who passed 
away since the last meeting. 


ANNUAL E.eEctTIon. The polls will be open from 8:00 to 9:00 P. M. 
for the election of officers for the coming year, trustees for three years, 
and members of the nominating committee for three years. The report 
of the Nominating Committee is enclosed herewith. 


The CoMMITTEE ON ENTERTAINMENT Of which Mr. WILLIAM J. 
Grace is Chairman has arranged for entertainment following the closing 
of the polls. At the close of the meeting coffee, beer and sandwiches will 
be served. 
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late Nineteenth Century. Kings County Trust Company 
was established then, in 1889, and along with other Brook- 
lyn banks springing up in those years has been a vital 
spark, financially, in building this great borough, the 
largest of New York's five component parts. Our helpful 
advice and our complete banking service are available 
to you. 
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The President’s Page 


The President of a great local Bar Association has many duties. 
Some duties are very pleasant—such as attending, in representative capac- 
ity, the Annual Dinners of other Associations and sitting on the Dais. 
That duty, however pleasing, is down among the lowest strata of im- 
portance. 


No Bar Association has ever become great by performing only its 
pleasant duties. 


In this issue, I desire to present to our members a problem of extra- 
judicial activities by Judges that is serious, has been neglected and, over 
the years, has grown progressively worse. From reports it would appear 
that it exists to greater degree in Brooklyn than elsewhere. 


A judgeship is a very high office—none affords higher honor if the 
duties of that office are fulfilled. It is a full time service. The cause of 
justice is sacred and one cannot give too much devotion and effort to it. 


By reason of the office—and in many instances by reason of the fine 
character of the individual judge—he becomes a target for requests by 
many civic and communal organizations to assume charge of various 
phases of their activities. While a judge is not expected to become a 
hermit upon ascending the Bench, there are some definite limitations which 
his office imposes. If he is not ready to comply with those limitations, 
he should not accept the office. 


Sometimes the line of limitation is not well defined—but in some 
instances it is very clear. It is safe to say that a judge should not under- 
take any non-judicial activity which 


(1) might come into conflict with his duties as judge; 
(2) will violate any of the established Canons of Judicial Ethics; or 


(3) will so consume his out-of-Court time that his health is im- 
paired or he is too tired on the Bench to give to the litigants and their 
Counsel that measure of attention and patience and courtesy to which they 
are entitled. 


Let us now consider one phase of this problem—the solicitation of 
contributions to very worthy causes. In fact, the causes are so worthy 
that a judge engaging in them is apt to be carried away to the extent of 
forgetting the duties of his judicial office. One judge so devoted his extra- 
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judicial time that he not only permitted himself to solicit contributions 
but was publicly quoted as saying that the methods he uses to solicit con- 
tributions are “not all subtle” * * * “We really put the pressure on our 
people, and publicly too.” “I guess the reason we get away with it is 
because they realize the cause is so worthy that they are enthusiastic.” 


Canon 25 of the Canons of Judicial Ethics provides, in part: 
BustnEss PROMOTIONS AND SOLICITATIONS FOR CHARITY. 


A judge should avoid giving ground for any reasonable suspi- 
cion that he is utilizing the power or prestige of his office to per- 
suade or coerce others to patronize or contribute, either to the 
success of private business ventures, or to charitable enterprises, 
* * * he should not solicit for charities, * * *. 


Such participation by one judge often leads to pressure upon other 
judges similarly to participate. 


Recently, a lawyer complained to me that he felt compelled to attend 
a dinner at a cost far beyond his means solely because it was headed by 
a judge before whom he frequently appeared. Another lawyer gave me a 
letter which had been addressed to him in which the writer, an attorney, 
wrote on a letterhead entitled “ComMMITTEE oF THE BENCH” listing the 
names of a large number of judges: 


“The Committee of the Bench has instructed me to report 
the progress made by the Brooklyn Lawyers Division of Federa- 
tion with respect to the dinner in honor of * * *” 

“When my preliminary report was presented to the jurists 
(who are wholeheartedly supporting this function), it was sug- 
gested to me that a letter be written to you in their name ex- 
pressing their desire that you attend this Federation dinner.” 


The letter was as indiscreet as the listing of the judges’ names for 
the purpose intended. 


Though we must admire the fine motives of the judges in so devoting 
themselves to worthy non-judicial causes, the conflict with duty and the 
violation of the Canons of Judicial Ethics are too apparent and are a 
distinct disservice to the Courts in the administration of justice. More- 
over, these activities, consuming many days and nights, are a serious 
drain upon the health of the judges. A tired judge is likely to be an 
irritable judge. There is no room on any Bench for an irritable judge. 
There is too much important work to be done for a tired judge. The 
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calendars of some of the Courts are seriously in arrears. The public— 
particularly the litigants—are entitled to the full and concentrated effort 
of every judge without interference by non-judicial activities, however 
worthy. 


The Bar has a duty to solve this problem and to relieve these judges 
of the many requests by organizations for time and effort in conflict with 
their duties. The Bar must advise the various communal organizations 
that judges be relieved of such conflicting non-judicial duties and that 
no future requests therefor be made of them. 


Jutius APPLEBAUM 
President 


Postscripts to the Meeting 


Frepertck A. Keck, Chairman of the Committee on Surrogate’s 
Court, told how our President and he bearded the politicians in Albany 
on behalf of the proposal for another surrogate for Kings County.. He 
read some of the statistics with which they were armed establishing beyond 
any doubt that Kings County, with one surrogate, is doing as much, and 
in some respects, more work than New York County with two. 


A portion of the report of the Committee follows: 


A journey to Albany by the President of our Bar Association and the 
Chairman of the Surrogate’s Court Committee, the day before the Legisla- 
ture adjourned, disclosed clearly that the bill creating an additional Surro- 
gate for Kings County, for political reasons, was doomed to remain in 
committee. The merits and the necessity of this important legislation ap- 
parently were not even considered. When legislative biils creating addi- 
tional judges in the Ninth Judicial District; Queens County and Nassau 
County are passed, and more urgent legislation involving Kings County is 
denied, the reasons are obvious. 


One of the excuses urged by certain of the legislators was, that the 
bill was introduced too late in the legislative session. Since other similar 
legislation was introduced at a later date, yet approved, it was apparent 
that the excuse was but a pretense. Let us, however, start now, to prepare 
for the 1951, session. Our committee will shape its efforts toward that 
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accomplishment. We ask co-operation of the members. Help us by im- 
pressing this on your local Senator and Assemblyman, so that, in the next 
session, we may have the benefit of their support. Kings County needs an 
additional Surrogate. The Brooklyn Bar Association should see to it that 
Kings County receives the additional Surrogate. 


Louis WALDMAN, Chairman of the Special Committee on Legal Ref- 
erence Plans, reported that the plan which his committee created is arous- 
ing wide-spread interest among bar associations. 


RayMonp REIster, Chairman of the Committee on Unlawful Prac- 
tice of the Law, gave a detailed, illuminating and most interesting report 
on the numerous activities of that committee. He urges all members to 


send in any and all complaints of unlawful practice which may come to 
their attention. 


The Committee was faced with a very difficult decision on whether 
to favor the pending Walter biil or Gillette bill, both dealing with the 


right to practice before administrative bodies. The Walter bill would 
restrict such practice to lawyers and certain laymen who would be certified 
as qualified. The Gillette bill would limit such practice strictly to lawyers. 


Epwin M. OtrersourG, a member of the Committee on Unauthor- 
ized Practice of Law of the American Bar Association, in a letter which 
was read, and ABRAHAM N. Davis on the floor, strongly urged that we 
favor the Walter bill as a practical measure inasmuch as that bill has some 
chance of passage, whereas the Gillette bill has none. The problem was 
thoroughly discussed. Louis WaLpMaN and Louis Brass urged that we 
go on record as favoring the Gillette bill as a matter of principle rather 
than yield to expediency. The vote of the members was overwhelmingly 
in support of the Committee’s report favoring the Gillette bill. 


The main feature of the meeting was a talk by Epwarp ScHeEmnt, 
Esg., Federal Bureau of Investigation Agent in Charge of the Eastern and 
Southern Districts of New York, which was immensely enjoyed by the 
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record crowd which attended the meeting. His subject was “Inside the . 
F. B. I.”, which was followed by questions from the floor. 


A report to the Insurance Committee of the Association’s Group Plan 
of Accident and Sickness Insurance, of which FrepericK B. MERKLE is 
Chairman, indicates that the plan is very effective and that the loss ratio 
is so favorable that the Company is to extend the benefits under the policy. 


RavpH K. Jacoss, Jr., Chairman of the Committee on Co-operation 
with Young Lawyers, in a semi-annual report indicated that the Commit- 
tee had a very busy and successful season. Under the auspices of the 
Committee a reception was tendered to newly admitted young lawyers in 
December. A Saturday afternoon clinic was inaugurated where young 
lawyers could come and present their problems to older members of the 
Bar. There were two Round Table Conferences, the first presided over by 
Judge ALBert Conway and the second by Judge Franx E. JoHNSON. 
Every Thursday evening for the five weeks in March the Association 
Building was crowded by lawyers coming to the lectures given by Louis 
E. Scowartz on Negligence Trial Evidence. The Committee has more 
plans for continued activities along the same lines. 


The Committee on Law Reform, of which Mr. FRANK VERRILLI is 
Chairman, has pending before it a study of the proposed new Commercial 
Code drafted by the American Law Institute. The code covers sales, com- 
mercial paper, letters of credit, foreign banking, documents of title, chattel 
mortgages, conditional sales, and investment securities. 


Our President flew to Tampa, Florida, for a conference with Cody 
Fowler, the next President of the American Bar Association. It is hoped 
that both Associations will benefit from their exchange of views. 
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Things to Come 


Law Sections 


REAL ESTATE 


The Section on Real Estate, of which Mr. Franx A. Barrera has 
been appointed temporary chairman, will meet on Thursday, May 18, 1950, 
at 8:00 P. M., at the Association Building, 123 Remsen Street, Brooklyn. 


The main topic of discussion will be the newly enacted New York 
State Emergency Housing Rent Control Law which became effective on 


May Ist, 1950 and supersedes the Federal and City Residential Rent Regu- 
lations. 


The Hon. Joseph D. McGoldrick, recently appointed State Rent Ad- 
ministrator by Governor Dewey, has accepted an invitation to address this 
meeting and to explain the various features of this new law, and the regu- 
lations promulgated by him for the enforcement thereof. 


This promises to be a very interesting and informative meeting, and 
all members of the Association, whether or not they have previously in- 
dicated their desire to become members of the Real Property Section, are 
cordially invited to attend. 


SURROGATE’S COURT PRACTICE 


The Section on Surrogate’s Court Practice, of which Mr. FREDERICK 
A. Keck has been appointed temporary chairman, will meet on Thursday, 
June 1, 1950 at 8:00 P. M. at the Association Building, 123 Remsen Street, 
Brooklyn. At this meeting the Section will organize. The topic for dis- 
cussion will be chosen by the speaker at the meeting. 


Members who have indicated their desire to join this Section are urged 
to attend, as well as other members who are interested. 
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TRIALS AND APPEALS 









The Section on Trials and Appeals, of which Mr. Rosert S. 
FLECKLEs has been appointed temporary chairman, will meet on Thursday, 
June 15, 1950, at 8:00 P. M., at the Association Building, 123 Remsen 
Street, Brooklyn. 


The principal speakers will be Jupce ALBert Conway of the Court 
of Appeals, and Justice Merer STEINBRINK of the Supreme Court, 
Second District. 





Members who have indicated their desire to join this Section are 
urged to attend, as well as other members who are interested. 











Mr. RacpH K. Jacoss, Jr., Chairman of the Committee on Coopera- 
tion with Young Lawyers, has arranged a reception at the Association 
Building, 123 Remsen Building, Brooklyn, for Thursday evening, May 4, 
1950, at 8:00 P. M. 











Problems arising in the practice of young attorneys will be discussed 
by experienced practitioners. After the meeting, beer and sandwiches will 
be served. 





All young attorneys are invited to attend, whether or not they are 
members of the Association. 


GOLF TOURNAMENT 








The annual golf tournament will be held this year on Tuesday, June 
20, 1950 at the Garden City Country Club. Make a note of this date. 
Further notice will be sent to you. 












New York State Bar Mid-Summer Meeting at Saranac Inn on June 


23rd and 24th. Arrange reservations through Chester Wood, Secretary, 
90 State Street, Albany 7, N. Y. 


American Bar Association Convention in Washington, D. C., Septem- 
ber 18th to 22nd. Arrange reservations through Chicago Headquarters. 
See American Bar Association Journal, January issue, page 74. 


The Brooklyn Bar Association should have a large representation at 
both meetings. 
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CONFIDENTIAL FILES—THE PRESIDENT 
OR THE CONGRESS 


by 


Honorable J. Howard McGrath 
Attorney General of the United States 


A Subcommittee of the Senate Foreign Relations Committee has been 
holding hearings on charges that persons who are disloyal to the United 
States are or have been employed in the Department of State. Should 
this committee obtain the confidential loyalty files of persons against whom 
charges have been made? This problem is of great public importance. It 
has been dealt with at great length on the radio and in the press, and many 
persons have spoken to me about it. 


Some people have said that the Senate Committee has no right to 
these files. Some apparently believe that this is one of the rare times a 
committee of the Congress has asked for information from the executive 
branch. This, of course, is not so. Day in and day out the executive 
departments and agencies provide the Congress with reports, information, 
and records relating to the operations of the Government. It is an every- 
day occurrence for Government officials to testify before congressional 
committees. That is how our form of government functions—in a spirit 
of cooperation between the branches of our Government. The mere fact 
that files have been requested is nothing novel. 


Other people have stated that if the Senate Committee wants the files, 
it ought to have them; if the individuals involved are innocent, the files 
ought to be made available and that would end the matter. Furthermore, 
they say, our executive branch is always reporting to congressional com- 
mittees and is always supplying them with information. The executive 
branch, according to this reasoning, has no power to refuse any informa- 
tion in its possession which the lawmaking branch of the Government de- 
sires. This presupposes that this is one of those rare times when a con- 
gressional request for files, papers, or other information is not being 
readily complied with. This, too, is not so. 


Recently, Mr. J. Edgar Hoover, the Director of the Federal Bureau 
of Investigation, and I appeared before the Senate Subcommittee. To- 
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gether, we pointed out what we thought were the real problems involved 
in this controversy. I reviewed the constitutional history of the problem. 
There are sound reasons and historical precedent for keeping these files 
secret. The historical precedent goes back not five or ten or fifty years, 
but indeed to the administration of our first President. 


In 1792, the House of Representatives established a Committee to 
inquire into failure of the expedition under Major General St. Clair, and 
empowered that Committee to call for such papers and records as might 
be necessary. The Committee asked for the papers relating to the cam- 
paign and President Washington called a meeting of his Cabinet. Present 
were Thomas Jefferson, Secretary of State, Alexander Hamilton, Secre- 
tary of the Treasury, Henry Knox, Secretary of War, and Edmond 
Randolph, the Attorney General. The President called his Cabinet to- 
gether because this was the first demand on the Executive for papers 
within his control. President Washington did not doubt the propriety 
of what the House was doing, but he did conceive that there might be 
papers of so secret a nature that they ought not be given up. The Presi- 
dent and his Cabinet unanimously concluded that only such papers as the 


public good would permit should be communicated and ought to refuse 
those which would injure the public. 


The precedent of President Washington and his Cabinet was fol- 
lowed again in 1796 when he refused to comply with the House of Rep- 
resentatives’ request to lay before the House a copy of the instructions, 
correspondence, and documents concerning the treaty with Great Britain. 
In declining, President Washington stated: “As it is essential to“the 
due administration of the Government that the boundaries fixed by the 
Constitution between the various departments should be preserved, a 
just regard to the Constitution and to the duty of my office * * * forbids 
a compliance with your request.” 


President Thomas Jefferson refused to allow two members of his 
Cabinet to supply documents at the trial of Aaron Burr. In 1825, Presi- 
dent Monroe rejected a request of the House of Representatives to trans- 
mit documents relating to the conduct of naval officers. In 1833, Presi- 
dent Jackson refused a Senate request for a copy of a paper purported 
to have been read by him to the heads of the executive departments re- 


lating to the removal of the deposits of public money from the Bank of 
the United States. 


In 1835, President Jackson declined the Senate request to commu- 
nicate charges made against Gideon Fitz, the Surveyor-General, and 
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which caused his removal. President Jackson stated that in his judg- 
ment the information related to subjects exclusively belonging to the 
executive departments, and the request encroached on his constitutional 
powers. In 1886, President Cleveland supported his Attorney General’s 
refusal to comply with a Senate resolution calling for documents and 
papers relating to the removal of a district attorney. Similarly, in 1843, 
the House of Representatives called upon the Secretary of War to com- 
municate to the House the Cherokee Indian report made to the War 
Department by Lt. Col. Hitchcock. The Secretary of War rejected the 
House request (which Col. Hitchcock had obtained in confidence) be- 


cause it would be grossly unjust to the persons who had given the 
information. 


In another case President Tyler said: “In my judgment a compliance 
with the resolution which has been transmitted to me would be a sur- 
render of duties and powers which the Constitution has conferred ex- 
clusively on the Executive, and therefore such compliance can not be 
made by me nor by the heads of Departments by my direction.” 


These are only a few of the precedents, many more could be re- 
ferred to. The refusal, at the direction of President Roosevelt, to fur- 
nish the Chairman of the House Committee on Naval Affairs with cer- 


tain reports of the Federal Bureau of Investigation and the reasons given 
by Attorney General Jackson for his refusal are worth repeating here: 


“Disclosure of the reports could * * * seriously prejudice law 
enforcement. Counsel for a defendant or prospective defendant, 
could have no greater help than to know how much or how little 
information the Government has and what witnesses or sources 
of information it can rely upon. This is exactly what these re- 
ports are intended to contain. 


“Disclosure of the reports at this particular time would also preju- 
dice the national defense and be of aid and comfort to the very 


subversive elements against which you wish to protect the 
country. * * *” 


Almost every President has declined for reasons of public policy to 
furnish confidential papers to congressional committees. This historical 
precedent is so well established that the principle is no longer open to 
question. The courts have recognized this constitutional prerogative of 
the Executive and the great constitutional scholars uniformly agree that 
it is for the President to determine what papers and information must be 
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retained in confidence in the public interest. William Howard Taft, both 
President and Chief Justice, summarized the situation accurately in his 
book, entitled The Chief Magistrate: 











“The President is required by the Constitution from time to time 
to give to Congress information on the state of the Union, and to 
recommend for its consideration such measures as he shall judge 
necessary and expedient, but this does not enable Congress or 
either House of Congress to elicit from him confidential informa- 
tion which he has acquired for the purpose of enabling him to 
discharge his constitutional duties, if he does not deem the dis- 
closure of such information prudent or in the public interest.” 












Our legislative branch—the Congress has similarly refused to divulge 
its records and documents. In 1879, a House Committee was investigat- 
ing George Seward, our former Consul-General in China. The House re- 
fused to permit its journals to be taken from its possession pursuant to a 
court subpoena. The position taken by the House Judiciary Committee in 
the Seward case remains the position of the House today. The House has 
recently rejected the subpoenas issued by the District Court of the United 
States for the District of Columbia directed to the Clerk of the House 
of Representatives in the case of United States v. Christoffel. 












This problem which first was presented to President Washington has 
recurred ever since. The principle is settled beyond doubt. As history 
shows, the question arises in a variety of circumstances and each decision 
must be made in light of the particular facts. The most important fact 
of all is, of course, the nature of the papers requested. 





With this background in mind, let us consider the documents that the 
Senate Committee desires. Let us consider the issues involved. 















By Executive Order 9835, the President on March 21, 1947, estab- 
lished the Employee Loyalty Program. In general, an investigation is 
made concerning the loyalty of employees in the executive branch. Per- 
sons found to be disloyal are discharged from the Government service. 
The FBI conducts the investigations under this program and reports 
are made available to the Executive departments and agencies. In essence, 
therefor, information in loyalty files is information contained in FBI 
reports. 
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In March of 1948, the President issued a directive which stated: 


“The efficient and just administration of the Employee Loyalty 
Program, under Executive Order No. 9835 of March 21, 1947, 
requires that reports, records, and files relative to the program be 
preserved in strict confidence. This is necessary in the interest of 
our national security and welfare, to preserve the confidential char- 
acter and sources of information furnished, and to protect Gov- 
ernment personnel against the dissemination of unfounded or dis- 
proved allegations. It is necessary also in order to insure the fair 
and just disposition of loyalty cases.” 


All employees and officers of the Executive branch of the Govern- 
ment were forbidden by the President’s directive to disclose the contents 
of any loyalty file, even in response to a subpoena. 


These are the files that the Senate Committee is seeking—the very 
files which the President had previously determined should be retained in 
the strictest confidence. When the President determined that these files 
were to be kept secret, he did so after giving careful thought to all the 
considerations of public policy which were involved. It must be further 
emphasized that the President adopted his policy long before the present 
Subcommittee came into being. 


Mr. J. Edgar Hoover, the Director of the F. B. I., emphasized the 
sound reasons of public policy which require that reports of the Federal 
Bureau of Investigation should remain confidential. I know of no person 
whose views on this subject are entitled to greater weight. Mr. Hoover 
stated: 


“The disclosure of the contents of the files of the FBI would 
reveal confidential procedures and techniques. If spread upon the 
record, criminals, foreign agents, subversives, and others would be 
forewarned and would seek methods to carry out their activities 
by avoiding detection * * *. Each exception undermines this 
principle, * * *. 


“Increasingly, we have observed efforts of a foreign power to 
seek intimate personal details concerning many of our leaders in 
Government and industry. They should not be aided by having 
these details made public for their use and advantage, thereby crip- 
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pling the important work of the FBI. * * * There are other com- 
pelling reasons why the files of the FBI should remain invio- 
late. * * *, 


“I, for one, would want no part of an investigative organiza- 
tion which had the power of discretion to decide what information 
would be reported and what would be omitted.” 


In closing, I should like to point out that our first President felt called 
upon in his Farewell Address to caution against the dangers resulting from 
such an encroachment: 


“It is important likewise, that the habits of thinking in a free 
country should inspire caution in those intrusted with its adminis- 
tration, to confine themselves within their respective constitutional 
spheres, avoiding in the exercise of the powers of one department, 
to encroach upon another. The spirit of encroachment tends to 
consolidate the powers of all the departments in one, and thus to 
create, whatever the form of government, a real despotism. * * * 


If, in the opinion of the people, the distribution or modification of 


the constitutional powers be in any particular wrong, let it be cor- 
rected by an amendment in the way which the constitution desig- 
nates. But let there be no change by usurpation; for though this, 
in one instance, may be the instrument of good, it is the customary 
weapon by which free governments are destroyed. The precedent 
must always greatly overbalance in permanent evil any partial or 
transient benefit which the use can at any time yield.” 
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Barrister’s Briefs 
By S. Stanley Kreutzer 


It may well be asked what should the qualifications and attributes of 
a judge be? * * * So I think it better that we consult three accepted 
authorities, an ancient prophet, a scholar of the middle ages, and a lawyer 
of the modern world. * * * Three men living in different ages, hundreds 
of years apart. First, the prophet Moses in Deuteronomy: “Hear the 
causes between your brethren and judge righteously * * * Ye shall not re- 
spect persons in judgment ; but ye shall hear the small as well as the great; 
you shall not be afraid of the face of man; for the judgment is God’s 
***” (Deut. 1: 16, 17). 


Next, I shall go to the teachings of Maimonides, a distinguished 
scholar of the twelfth century who sets forth the required attributes of a 
judge as follows: “Wisdom, modesty, uprightness, disinterest in money, 
love of truth, even temper toward all and a good name”. 


Finally I quote from the classic speech of Rufus Choate delivered at 
the Constitutional Convention of 1853. He said: “He (the Judge), shall 
know nothing about the parties, everything about the case. He shall do 
everything for justice; nothing for himself. Nothing for his friends; 
nothing for his patron; nothing for his sovereign. If on one side is the 
executive power and the legislature and the people,—the sources of his 
honors, the givers of his daily bread,—and on the other an individual 
nameless and odious, his eye is to see neither, great nor small; attending 
only to the ‘trepidations of the balance.’ * * *” 


“And, finally, he must possess the perfect confidence of the com- 
munity, that he bear not the sword in vain. To be honest, to be no re- 
specter of persons, is not yet enough. He must be believed such.” 


ALBERT Conway, 


Associate Judge, Court of Appeals 
of the State of New York. 
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Ernest P. Seelman, noted lawyer 
and author of Law of Libel and 
Slander, calls for the eradication of 
an anomaly in the law of libel in 
the interest of fuller public dis- 
cussions of great issues. 


Fair Comment—Destroyed by Malice 


Ernest P. Seelman 


Two men make the same statement, defamatory yet admittedly com- 


ment. The one is mulcted in damages, the other goes unscathed, because 
the former was malicious and the latter not! 


The matter is a public one. The facts are truly stated. The plain- 
tiff said or did the things which are the basis of the comment. Libelous 
deductions therefrom are drawn by the defendant. Holding certain views 
and judging accordingly, he declares that plaintiff is a person of unsocial 
and dangerous activities. A jury, passing on the facts, finds that the 
charges defendant made were such as a fair minded man, holding his 
view-point could fairly deduce from the truly stated facts. Other men 
might draw different and favorable deductions from the same facts. But 
the jury finds the facts to have been truly stated, the matter a public one 
and the comment fair. The Court is bound to charge them, despite all 
this, that if the defendant was moved by ill will and malice, the plaintiff is 
entitled to a verdict. 


The purpose of this brief article is to point out that malice has no 
place in the defense of fair comment. 


It is the law that truth, regardless of the defendant’s malice is a per- 
fect shield in a civil action of libel or slander. 


It is the law that pertinency, regardless of the defendant’s malice, is 
a complete defense to libel or slander, published in a judicial proceeding. 


It is the law (legislation of 1924, passed, after one hundred years in 
which it was held that a defendant’s malice could destroy an otherwise 


fair report of a judicial or other public proceeding), that a fair report 
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of a judicial or other public proceeding is a full defense despite the ad- 
mitted malice of the defendant publisher. 


The rationale of these three defenses is clear. Whatever is true, 
pertinent or fair, cannot be made untrue, impertinent or unfair because 
the defendant was moved by evil motive. Conversely, whatever is un- 
true, impertinent or unfair cannot be made true, pertinent or fair because 
defendant’s motives were pure and spotless. 




















Yet the anomaly still persists that a comment however fair can be 
destroyed by the malice of the commentator. 






Crane J. wrote (Hoeppner v. Dunkirk Printing Co., 254 N. Y. 95). 
“No comment or criticism, otherwise libelous, is fair or just comment on 
a matter of public interest, if it is made through actual ill will and malice,” 
and no later than Dec. 29, 1949, Santry J. (Third Dept.) in Matarazzo v. 
Daily Gazette Co. (276 A. D. 249), wrote “The contention that the de- 
fendant is protected by the doctrine of fair criticism is untenable for the 
reason that the complaint alleges that the publications were made mali- 
ciously. Where there is actual malice fair comment or criticism is no 
defense. (Hoeppner v. Dunkirk Printing Co., 254 N. Y. 95).” 










All of this fallacious reasoning stems from the common law non 
sequitur that truth negatives malice and falsehood establishes it. A man 
may speak the truth with blackest malice to ruin his victim. He may 
speak falsehood, having persuasive grounds for believing it to be true, 
with no ill will or malice, whatsoever, toward the one defamed. 









To the student of the law of defamation, the most significant fact, 
is the growth of defenses to the action. Coeval with the progress of de- 
mocracy and the need for public discussion of great issues, the courts have 


realized the necessity of creating protection for those who carry on the 
discussions. 















Progress in the law is seldom sudden. Innovations first creep in, 
then gradually learn to walk and finally stand erect. The right of com- 
ment is still shackled with the rusty fetters of privilege. It remains to be 
seen how and when the legislature will strike these fetters, so that this 
anomaly of the law of libel may be destroyed and comment emerge as 
a complete defense regardless of the motive of the defendant and take its 
place on the same level with the defenses of justification, libel in judicial 
proceedings and fair report of a judicial or other public proceeding. 
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Something new— 
Something unique for the profession 


NEGLIGENCE QUESTIONNAIRE 
PACK-O-FORMS 


Prepared by LOUIS E. SCHWARTZ, author 
of Trial Lawyers Library, Trial of 
Automobile Accident Cases, etc. 


Mr. Schwartz has prepared a series of 7 legal-size, four-page 
forms to assist you in obtaining every bit of necessary informa- 
tion in the questioning of a client or witness in every type of 
negligence action. 


By having a form for every particular type of case, it is thus 
possible to set forth in detail pertinent questions bearing on negli- 
gence, contributory negligence and injuries which will develop the 
entire factual situation. 


Insofar as was possible the forms have been keyed to one of the 
books written by Mr. Schwartz, thus affording a ready reference 
to an authoritative statement of the principles of law applicable to 
the facts developed by the questioning. 


TABLE OF FORMS 


Automobile Collisions 
Pedestrian-Knockdown 
. Accidents In Carriers 
Defects In Buildings 
. Defects In Streets 
. The Miscellaneous Negligence Cases 
. The Statement of Witness 


50 assorted forms, attractively packaged and tabbed for conven- 
ient finger-tip control sell for $5.00. Reorders for as few as 10 
forms for $1.00 will be welcomed. 


For Sale by 
CENTRAL BOOK COMPANY, INC. 


Law Booksellers and Publishers 
261 BROADWAY COrtlandt 7-9298 


Order your set today—only $5.00 














Advance Sheet Quiz 


1. In an action on a promissory note, does the statute of limitations 
run in favor of one spouse as against the other while they are living 


? 

together f ( ) Yes ( ) No 

2. Is it libelous per se to call a lawyer a shyster? 

( ) Yes ( ) No 

3. Where a clause in a real estate contract provides that “seller shall 
give and purchaser shall accept such title as a title guarantee company 
will approve and insure” does the vendor have to obtain the title com- 

, ? 
pany’s approval! (>) Yes ( ) No 


4. May a trustee charge depreciation of an income producing build- 
ing against the trust income in the absence of either an express direction 
or other manifestation of trustor’s intention that a reserve be maintained? 

( ) Yes ( ) No 

5. Is the installation of a television aerial in a tenant’s window con- 
sidered “squatting” or “intrusion”? 

( ) Yes ( ) No 

6. Is an oral assignment or gift of a life insurance policy by manual 
delivery valid? 

7 ( ) Yes ( ) No 


7. Upon an examination of a party before trial, is the examined 
party entitled to be cross-examined by his own counsel with respect to all 
subjects as to which he has been examined 


( ) Yes ( ) No 

8. Can there be a cause of action against the city where plaintiff fell 
due to a difference of 2% inches in level between two flagstones in a side- 

? 
walk? ( ) Yes ( ) No 

9. Where a testator personally crossed out one paragraph in his will 
after its execution, but it still remains readable, will such paragraph be 
invali ? 
invalidated ( ) Ye ( ) No 


10. Where plaintiff who was suing the city for a fractured hip due to 
a defective sidewalk, later fell again due to her weakened condition and 
fractured her arm, may she claim such additional injury without serving 
a new notice of claim and submitting to another examination? 


( ) Yes ( ) No 
[21] 


Answers to Advance Sheet Quiz 


1—Yes. 300 N. Y. 341. 

2—Yes. 95 N. Y. S. 2d 353. 

3—Yes. 95 N. Y. S. 2d 434. 

4—No. 95 N. Y.S. 2d 5. 

5—No. 95N. Y. S. 2d 20. 

6—No. Sec. 31 P. P. L.95 N. Y. S. 2d 178, 182. 
7—Yes. 95 N. Y. S. 2d 561. 

8—Yes. 95 N. Y. S. 2d 96. 

9—No. 95 N. Y. S. 2d 286. 
10—Yes. 95 N. Y. S. 2d 291. 


New Members 


The CoMMITTEE ON INCREASE OF MEMBERSHIP, of which Epwarp J. 
CoNNOLLY, JR. is Chairman has requested that each member make an 
effort to interest at least one lawyer of his acquaintance to join the 
Association. The Committee believes that every member has a friend or 
office associate, or knows a lawyer in his building who is not a member 
and could be persuaded of the desirability of joining the Association. 
Application blanks are available at the office. 


The Committee on Admissions has received the following applications 
for membership: 


For Active Membership: 


Max M. BernsTEIN, 16 Court Street, Brooklyn 2, New York. 

Joseru J. Bank, 80 Broad Street, New York 4, New York. 

Louis J. Caricruri, 44 Court Street, Brooklyn 2, New York. 

Matvin T. Davipson, District Attorney’s Office, Brooklyn 2, New 
York. 

SatvaTorE T. De Matteo, 160 Broadway, New York 7, New York. 

Joun M. Jounston, 14 Wall Street, New York 5, New York. 

Pau J. Mappen, 185 Montague Street, Brooklyn 2, New York. 

RatpH H. Miter, 32 Broadway, New York 4, New York. 

Carv E. Tavoracci, 160 Broadway, New York 7, New York. 
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For Junior Membership: 


JuLius BLausHiELp, 50 Court Street, Brooklyn 2, New York. 
GrorcE Jay Botton, 66 Court Street, Brooklyn 2, New York. 
Wi.uiam A. CAHILL, 164 Montague Street, Brooklyn 2, New York. 
MicHaeL J. Citm1, 154 Nassau Street, New York 7, New York. 
FLorENCE CoHEN, 124 East 43rd Street, Brooklyn 3, New York. 
NorineE Garvey Crom, 475 Fifth Avenue, New York 17, New York. 
BENJAMIN E. GELERMAN, 100 Clinton Street, Brooklyn 2, New York. 
Jack GotpstErn, 60 Broad Street, New York 4, New York. 
Witu1aM Pau Harkins, Jr., 1568 East 36th Street, Brooklyn 34, 
New York. 
JoserpH T. McDonneELL, 189 Montague Street, Brooklyn 2, New York. 
Epwarp Warp McMauon, 50 Court Street, Brooklyn 2, New York. 
Aaron Roxorr, 80 Centre Street, New York 13, New York. 
InvING KENNETH SCHWARTZ, New York City Rent Commission, 500 
Park Avenue, New York 22, New York. 
BENTLEY Tostn, 63 Park Row, New York 7, N. Y. 
SEYMOUR TRAGER, 509 Fifth Avenue, New York 17, N. Y. 





For Associate Membership: 
Siwney N. Zrpser, 45 John Street, New York 7, New York. 





















Members have ten days to file with the Committee objections to the 
election of a candidate for membership. All objections will be considered 
and will be regarded as confidential. 


Members are requested to notify the Secretary of changes in address. 


Edward J. Connolly, Jr., State Chairman of the Membership Com- 
mittee of the New York State Bar Association urges Brooklyn Bar 
Association members to join the New York State Bar Association. As a 
member of the State Bar you will receive the Bulletin, a valuable aid in 
keeping abreast of new developments and changes in the laws of the 
State. Application blanks are available at the office. 


The Bar Associations of Boston, Chicago, Detroit, Dallas, Baltimore 
and other cities have obtained the right to representation by delegate in 
the House of Delegates of the American Bar Association. Our Asso- 
ciation should have the same right. Our members are urged to join the 
American Bar Association. Dues amount to $12.00 per annum, but for 
members admitted less than five years, dues are $6.00. Applications are 
available at the office and will be sent on request. 
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Letters to the Editor 


I thought the first number of your BRooKLYN BARRISTER was good. 
I think this second one is excellent. I like the format and the contents 
are interesting and well done. I certainly congratulate you. 
Otis T. Brapiey, President, 


New York State Bar Association. 
* a oa +. 7 oe 


* * * Tt is a fine looking publication, and we hope to receive it regularly. 
GLEN R. WIinTERs, Editor, 


Journal of the American Judicature Society. 
ss + = 2.9 


I read the second issue of the “Brooklyn Barrister” with great in- 
terest. I must take exception to some of the questions propounded on the 
Advance Sheet Quiz as particularly unfair. 

(Then follows detailed criticism of questions 1, 3, 4 and 6.) 

The idea of a quiz is very good and stimulates interest and calls atten- 
tion to the most recent adjudications. You are to be commended for it. 

MEYER KRAUSHAAR. 


After reading “The Sense of Injustice” by Frank Serri, Esq. in the 
Brooklyn Barrister’s April issue, I feel that the wheel of controversy will 
whirl on the gravity of the statement, “* * * when we drop our Red jitters, 
refuse to believe that our House of Freedom will tumble down every time 
that Stalin sneezes.” 2 ee 

Regardless of “Stalin sneezes” the Bill of Rights does not have to 
become the slave of any force directed against the overthrow of our Gov- 
ernment by unlawful means. The germ of the Red sneeze took root in 
America as a light spray of philosophical doctrine. It was viewed as an 
attempt nursed in a frolic and banter to plant a European radicalism upon 
an American soil, where it simply could not thrive. Now it is more than 
a sneeze that shows its ugly teeth and which penetrates the jaw of the 
republic. The country must be preserved. 

The sense of justice and injustice has become more than theory. “It 
is a condition which confronts us—not a theory.” 

. *¢ ho e = 

On one point all can agree. If the Bar as a whole will maintain a 
position of leadership, then it must exert more enthusiasm in meeting 
naked ugly facts and abuses which stand for lawlessness in law enforce- 
ment. However, this enthusiasm must be spent only for those who be- 
lieve in keeping our republic and are justly entitled to the protective robe 
of fundamental principles of constitutional liberty. Anything short of 
this, would give power to use the very conception of liberty, to destroy. 

Cosimo De Grecorio. 
[24] 





wee! Growth thru 
Better Service 


The growth of INTER-COUNTY TITLE is the 
direct result of the need for BETTER Title 
Service. Slow-moving, cumbersome systems 
just couldn't meet the challenge of a Real 
Estate market in high gear! Attorneys, banks, 
builders and brokers in steadily increasing 
numbers are turning to INTER-COUNTY 
TITLE for prompt, progressive Title Service. 


Prompt. . . 


Accurate... 
Dependable. . . 


INTER-COUNTY TITLE 


GUARANTY and MORTGAGE COMPANY 


BROOKLYN OFFICE 
155 REMSEN STREET -— Phone MAin 2-1254 


Also: Manhattan—Bronx—Queens—Nassau—Suffolk— 
Westchester—Rockland 


Under Supervision of 
Insurance Department of State of New York 








IMPORTANT ANNOUNCEMENT 


REISSUE DISCOUNTS UP TO 


29% 


ON FEE TITLES PREVIOUSLY INSURED 
BY ANY TITLE COMPANY 


+ 
Call our Business Dept. for further particulars 
PLACE YOUR NEXT APPLICATION WITH US 


+ 


IN ADDITION ... 


We also pay Attorney’s Commissions 
15% on fees up to $250.00 and 
25% on fees of $250.00 and over 


CIT Y@es 
INSURANCE \@ 4 
HON. IRVING M. IVES, Chairman of the Board 


Home Office: 
32 BROADWAY 
Whitehall asi 
Brooklyn Office: tchester Office 
205 MONTAGUE STREET 6 GRAND er WHITE PLAINS, N. Y. 
MAin 4-5400 White Plains 6-4500 


























